
O/O THE COMMISSIONER (APPEALS), CENTRAL TAX,
j@hra 3GI, 7Floor, GST Building,

aft ±ifs, a)fbafa a n, Near Polytechnic,
Ambavadi, Ahmedabad-380015

3-IIJ--isllcll§t, · :tl~J-IC..lisllc..-380015

T: o79-263o5o65 e:~lhcttt : 079 - 26305136

Ree sra €l. arr
a nIge int : File No: V2(ST)/53/Ahd-l/2017-18

Stay Appl.No. NA/2017-18
!""de

0 Tf

~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-342-2017-18
~ Date : 22-02-2018 WRT ffl ctr mfRlr Date of Issue

h 3m so& sgar rtr«a) arrRa75773/2e­
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-01/06/AC/lnteractive/2017-18~= 11/5/2017 issued
by Assistant Commissioner, Central Tax, Ahmedabad-South
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Interactive Manpower Solutions Pvt.Ltd

Ahmedabad

at{ anf za srftr an?r ariih 3a aar & at a za an?u a uR uenfetf fa aarg ·Tu er arf@era»rt at
~ m "TRT!¼TUT 3ITTcA mwt' 'cbx x-f'cbcTI t IAny person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ara var ar qterur mlaa
Revision application to Government of India :

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

~~ <ITT 1.fR1A fcl,1:: f.AT. 1TI-m a (u zur qr ) Puf fa5au 7Tl l=£@ 'ITT I
(Tf)

(b)

(4) ab4a @area z4 3rf@fa, 1994 t ear ara R aa nu mi a a q@tau eat at su-at gem IO
cfi aiafa gr@terr 3mega a7ft fra, TTd mcrnx. fclm~.~ fcr:rr.T, mm #ifGr, fa tu +a, ir mf, { facet

: 110001 <ITT ctr \JlAl ~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:

(ii) uf ma ctr mf.1 cfi ma #j era hq znR aran fa8 aunt u 3rt ara ii zu fat ugr+IF a?
aaugrm ij m Ga mf i, a fa warm a aver i a? az f#Rt arm a fa4 awsm i zt ma 6l vfu #

hr gs t(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(m) 'l-lffif as fa8 I; zur rr Riff l=f@ 1R m l=f@ cB" f21Al-lf01 i r#tr zyca a ma u qr<a
zcen # Raz ma sit ma are fan#lg zurt RufRaa ?n -,

(b)

(c)

,,
In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

zrfe zyecs mt {rat fag fan 'l-lffif k are (ua a per ) Rafa Rau 1fllT l=f@ "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara #6t paraa gyca :fRIA cf; ~ "Gil" ~me "l-J"Rf at n{& ah ha am2 it za err vi
f.n_p:r cB" ~ ~- ~ cB" mxr i:ntt, err tflRf 1R m me; if faa srfefa (i.2) 1998 l:lRT 109 mxr
fgaa fhg zg sty

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~ ~ (Jm) Alll-Jltj<'JJ, 2001 cf; f.n_p:r 9 siaf faff{e qua in z-8 if cTT mTim if, o·· ·
)fa an#gr # uR smr hf feiia ah mafl ea--sr? vi 3r#ta a?gr at crr-crr mTim cf> m~
Rra raaa fhu arr feyr rr la g. ml gzrff a 3IBT@ 1:/RT 35-~ if f1mfur ~ cf> :flc'fR
# rad a rrrs arcar #) uf ft g)ft afegj
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) fRfeaca 3ma)a a arr ui ia ts g car rt m mm- cpq "ITT fil ffl 200/- rifrx:r :fRJA ctr~
3ITT Gigi ica van va ala vnat "ITT fil 1000/- ctr i:tR'f :fRJA ctr ~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

o.
#tr zycn, #ta arr gyc vi hara 3r4)au nuf@au a >Im 3Tll@:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 ctr 1:/RT 35-ir/35-~ cf; 3IBT@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

() saffaa qRha 2 («)a i aarg 3rgar a 3rara al 3r@ta, an4lat a mar i #a zrca, €ha
Gqraa grca vi taa 3rah#ha mnf@eras (fr€) al uf@au 2fa q)feat, srarar i at-2o, <
ke glRua qr4rug, tau r, IT<rqa-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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(3)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excjs~~Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

afg 3me i a{ {a srgii a w=nim tar & at rt per silr a frg #6r r 7rr 3qja
~ xf TTPm \i'IFTT ~~ c'ff!Zf cf> sa g @ fa frat rat crn-4 xf fl cf> ~ 'lf~~ ~
znnTf@rau at ya 3@la znhr wast al ya m4a fa uar &j
In case of the order covers a number of order-in-Original, fee.for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) zrz1au zca 3@rzu 1o7o zrm igitf@r al srgqf-4 a sifa feifRa fh; 31Ir #r 3a zu
cl 3mgr zqnRe;f fvfzr ,Tf@ranta i rat t va #R R .6.so ha a1 Ir1ruI
feaz +mm 3tr a1Reg

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gal vi«fer mat al fzirva ara frrwrr cJ5T ail ft en 3naff fhur urt cit v# ye,
at1 algyca vi hara 3r4)#tr =nrznf@raw (aruffafe) f.iwr, 1982 if frrtm=r % I

Attention in invited to the rules covering these and other related matter contended in the
. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) tr zyca, ah1 8la zyca gi hara ar4tu zrrnf@raw1 (fr), a 4R r@at a mra a
air zia (Demand)a is (Penalty) cITT 1o0% qa sran sent 3ear t graifa, 3rf@rut#qa GE :o
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~fcw:fi 3-TR'~~~~' ~lWwf ITTm "~cfil"a:rraT"(Duty Demanded) -
.:,

(i) (Section)~ 11D~~~"{ITT)';
(ii) fernareahcrdafgz#t "{ITT!;
(iii) ~~~~~ 6 ~~~"{ITT!.

e> zrzaam'ifa3r4'uzrqa srm stca #i, 3r4)'atRaa #fra graafur zrar&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the_ ~re­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules ..

zs 3er a 4fr arfh qf@rawra rm 5ii arcs 3rzrar arcs a au faalR@a zti fa v ere# h

103rarars w 3it srzi aa avg fatfe zt a av 3 10%rat rst aft el a4n..
> Ka.. "+z ·/.goo g;

In view of above, an appeal against this order shall e before the T@unal opp#iyper"@,e4
10% of the duty demanded where duty or duty and penalty are m dispute, or P?1TltY,1,t?~re '@ g
penalty alone 1s m dispute. \@? f5 ,/ -?JAo'c'..· as./

?, ~- ~">~'-<,t> "-'f,- •. . ,;"'V , ,,
'"• -.· ..t.q_ ~:..··q:J_ ~ •...,,. ,·.



F.No.V2(ST)53/Ahd-1/17-18

ORDER IN APPEAL

M/s Interactive Manpower Solutions Pvt. Ltd., 4-Saujanya Row
House, Near Darpan Six Road, Ahmedabad (henceforth, "appellants")
have filed the appeal against the Order-in-Original No. SD-

01/06/AC/Interactive/2017-18 dated 11.05.2017 (henceforth,
"impugned order') passed by the Assistant Commissioner of Service
Tax, Division-I, Ahmedabad (henceforth, "adjudicating authority11

).

2. Briefly stated, the facts of the case are that the appellants were
registered with the service tax in the category of 'Manpower
Recruitment Agency'. An enquiry was conducte4d at their three
business premises and it was found that the appellants had incurred

expenditure in foreign currency towards various services i.e. 'business
support service', 'online information and database access or retrieval
service' and intellectual property service' during the financial years
2010-11 to 2014-15. Since the appellants are situated in India, he O
appellants were liable to pay service tax under Reverse Charge
Mechanism in terms of Section 65A of the Finance Act, 1994 (for

brevity 'the Act"). Further in case of expenses towards royalty, it
appeared that the same were paid to foreign companies towards use
of brand name of foreign company and as per introduction of Place of
Provision of Service Rules, 2012 (for brevity 'the POP'), the same was
taxable in view of the Rule 3 of the POP. In view of this, a show cause
notice dtd. 16.10.2015 was issued to the appellant for recovery of
service tax of Rs. 45,87,946/- and seeking appropriation of Rs.
14,10,314/- paid by the appellants. Interest thereon was also
demanded with proposal for imposition of penalties under various
sections of the Finance Act, 1994. The adjudicating authority, vide the
impugned order, confirmed the demand of service tax of Rs.

28,54,853/- on business support service and ordered appropriation of
the amount of Rs. 28,54,853/- paid willingly by the appellants;
dropped the demand for service tax of Rs. 17,33,094/- on job board
description and also ordered that the royalty expenses would not be
considered as taxable. Penalty of Rs. 10,000/- was imposed upon
them under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved by the impugned order of confirmation of i
demand of service tax of Rs. 28,54,853/- on business support sei::vic;e---~-;; ara.
and penalty, the appellants have filed this appeal on the foll5in@"" }

•4st. .a@\grounds: s' j
1... · 5g'» sf
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F.No.V2(ST)53/Ahd-I/17-18

a) That the services of commissioner agent are classifiable under
"Business Auxiliary Services" taxable under clause (zzb) of
Section 65 (105) of the Act as the foreign consultants/agents are
engaged in promotion and marketing of their services abroad;

b) That they had deposited an amount of Rs. 28,54,853/- "under

protest" on 14.04.2016 towards the service tax demand·I

I

h) That their main source of revenue is export of service and as per
Rule 5 of the Cenvat Credit Rules, 2004, they are eligible for

refund of unutilized cenvat credit and they rely on the case laws
of Syntel International Pvt. Ltd. Vs. CCE, Pune - 2013 (30) STR-
679 (Tri.), Texyard International vs. CCE, Trichy-- 2015 (40)
$TR-322 (Tri.), Castrol India Ltd. Vs. CCE & Customs, Vapi=• CI ,·t4....-S».. »

2014 (311) ELT-71 (Tri.-Ahm.), Kohinoor Printers Pvt.114§1.~~~'.N__.~,,__"'c ,.'~~-~-, _--..g ot - ••'

CCE, Pondicherry - 2015 (311) ELT-456 (Tri.-Chen), CC~1o·_'&/i_\ v_-_?- .--J:c_•..-·}_}_:~
~
\ '¥:1~--··,l:.:· ) .•'fz9 ". 5i
• ✓~n · ..,>~'., ."7'- _ i ., ... ::--..•f):ft1

c) That the entire situation is revenue neutral;
d) That the demand has been confirmed ignoring the_ mandate of

Section 64 (1) of the Act;
e) That the import of services rules relied upon in the order cannot

override the provisions of the act since the rules militate against
Section 64 (1) of the Act; They rely on the Supreme court's
decision in Laghu Udyog Bharti vs. UOI, 1999 (112) ELT-365
(S.C.), Infosys Ltd. vs. CST, 2015 (37) STR-862 (T.), KPIT
Cummins Infosystems Ltd. Vs. CCE, 2013-T1OL-1568-CESTAT­

Mum., Torrent Pharmaceuticals Ltd. Vs. CST, 2015 (39) STR-97

();
f) That they are entitled for cenvat credit of service tax paid on

input services as they were used in providing output services.
They rely on the CBEC Circular issued from F.No. Bl/4/2006-
TRU, dtd. 18.04.2006 wherein it was clarified that persons who
are liable to make payment of service tax under reverse charge .
by virtue of Section 66A are allowed to claim credit of such

service tax;
g) That they rely on the case laws of CCEx, Bolpur vs. Ratan

Melting & Wire Industries - 2008 (12) STR-416 (S.C.), CCEX,
Bhavnagar vs.Ultratech Cement Pvt. Ltd. - 2014 (302) ELT-334
(Guj.), Ambuja Cements Ltd. vs. UOI - 2009 (14) STR-3 (PH),
KP Varghese vs. ITO - 1981 (131) ITR-597 (S.C.), CCEx, Bolpur
vs. Ratan Melting & Wire Industries - 2008 (12) STR-416 (S.C.)

and many more;

0
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F.No.V2 (ST) 53 /Ahd-If 17-18

Textile Corp., Marathwada Ltd. - 2008 (231)ELT-195 (S.C.) and
many more;

) That the services provided by foreign consultants/agents are in
the nature of promotion and marketing of the services provided
by them;

j) That the adjudicating authority has not provided any justification
as to how the services received by the appellants from foreign
consultants/agents fall under the category of "Business Support
Service" as the findings in the impugned order about
classification are vague and full of ambiguity;

k) That they rely on the case of M/s Orient Crafts Ltd. Vs. UOI &

Anr - 2006-TIOL-HC-DEL-ST wherein it was held that services of
commission agents are taxable under "Business Auxiliary
Services"·I

I) That extended period of limitation is not invokable as there was

no fraud or suppression. In view of this, no penalty is imposable O
and no interest is recoverable from them.

4. The personal hearing in the case was held on 22.01.2018 in
which Shri Bishan Shah, Chartered Accountant appeared on behalf of
the appellants. He reiterated the grounds of appeal. He submitted that
the duty has been deposited and refund has been allowed and it is a
revenue neutral situation. In such situation penalty should not be
imposed. He said that additional submission would be submitted soon
but has not submitted so far. In view of this, I take up this case for
decision.

5. I have carefully perused the documents pertaining to the case
and submitted by the appellants along with the appeal. I have
considered the arguments made by the appellants in their appeal
memorandum as well as oral submissions.

6. The issue to be decided whether the service tax not paid by the
appellants has been correctly demanded or not in view of the
provisions of Taxation of Service (Provided from Outside India and
Received in India) Rules, 2006.

7 I find that on an enquiry and search, it was found that the
appellants were paying commission and remitting other charges to
their foreign based consultants/agents and based on their accounts
statements and other records, it was found that they had not paid·~

1
an~ .

service tax on that amount which they were liable to pay on reff~:1,~;,.
charge basis. The adjudicating authority has held that the series1'

s" s•ez "y\e .e
' ­..-·
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F.No.V2(ST)53/Ahd-I/17-18

received by them from their consultants/agents situated abroad are
..

correctly classifiable under clause (zzzq) of Section 65 (105) under
"business support services". From the records it is evident that the
main activity of the appellants was to provide· manpower to their

foreign based clients for which they had consultants/agents abroad.
This fact has been recorded in the statements recorded and discussed

in the show cause notice. Considering their main activity of providing
support to the business in form of providing manpower, I hold that the
adjudicating authority has correctly held it correctly classifiable under

clause (zzzq) of Section 65 (105) under "business support services".
8. I have carefully gone through the provisions of the Taxation of

Service (Provided from outside India and received in India) Rules,
2006 ('the Rules, 2006' for brevity). Their service tax liability arises in

0 view of the provisions of clause (iii) of Rule 3 of the Rules, 2006. I

therefore find no reason to interfere with the impugned order to the

extent of confirming the demand of Rs. 28,54,853/-
9. There is no dispute about the fact that the appellants have failed

fl,lltft!a

to provide the information about the taxable service received from
place outside India and hence I find that the penalty under Section

77(2) is justified and I uphold the same.
11. The appeal is disposed off accordingly.

1ftaaaf rtasRt ft srflaa Rqzri 3qtat#far mare!
1%

(3it gi4)
#ft # Irzga (after)

--Rs3
(tfi:f~ -3""9T~~rn
3Tffi&Tcfi (~) ,
{tr #, znarala
By R.P.A.D.
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To:
M/s Interactive Manpower Solutions Pvt: Ltd.,
4-Saujanya Row House,
Near Darpan Six Road,
Ahmedabad

Copy to:- --. __
(1) The Chief Commissioner, CGST, Ahmedabad Zone, _01_'.<\~,,:::ri",o/,
(2) The Commissioner, CGST, Ahmedabad (South), #" -~-~;"..,~
(3) The Dy,/Ast:t. C':)mm!ss!oner, CGST, Div.-VII, A',bad (S10,G1~-~9'),\__. ..,.,__-- ::J'-\ ~
(4) The Dy./Astt. Commissioner(systems),CGST, A bad (SQf%)% $$
card File, IS< P.A.File. < ».o",.,,.




